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DEMOCRACY AND SOCIALISM. 

BY THE HON. PERRY BELMONT. 



" A Goyernment of the people, for the people, and by the 
people 1 " That was Lincoln's ideal description of a pure de- 
mocracy, but what was the character of the governments estab- 
lished by the men of our colonial era ? 

By reason of the peculiar personal characteristics, the circum- 
stances and political conduct of the early actual settlers in the 
Anglo-American Colonies, and the imperfect control exercised in 
England over the original corporations, or companies, it came to 
pass that after the Revolution the people of each colony had a per- 
fect and absolute right as well as an experience of independent self- 
government. Beginning in 1776 each of the Thirteen Colonies, 
one after am ther, framed and adopted a written Constitution. 
Thereafter the people of the States made and subsequently 
amended, a written Constitution for the States united. None of 
those Constitutions, State or National, transferred all political 
sovereignty to the Government created. Any doubt in regard to 
that was removed by the Tenth Amendment, which declared that 
" the powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people." 

The new industrial problems now pushing to the front 
respecting individual liberty and property give importance to 
those divisions of political power. 

Neither the government of any State, nor that of the United 
States, had in the beginning, or has now, inherent sovereignty. 
Each has only so much as has been delegated by the people in the 
deed of incorporation. Very learned writers on political science 
have made volumes of discussion of the question, " What is a 
State ?" The Supreme Court has, since the end of the Civil 
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War, defined a State in our Union of States as " a political com- 
munity of free citizens, occupying a territory of defined boun- 
daries, and organized under a government sanctioned and 
limited by a written constitution, and established by the consent 
of the governed." In the same opinion, after declaring that 
the perpetuity and indissolubility of the Union by no means 
imply the loss of the right of self-government by the States ; 
that the preservation of the States and the maintenance of their 
governments are as much within the design and care of the Con- 
stitution as the preservation of the Union, and the maintenance 
of the national government, the Court made an utterance as 
felicitous and striking as was that by Lincoln describing democ- 
racy. It said: 

"The Constitution in all its provisions looks to an inde- 
structible Union, composed of indestructible States." 

When the War of Secession had been closed, there were adopted 
by the States certain amendments of the Constitution, intended, 
by additional powers given to the United States, to afford en- 
larged protection of the liberty and property of each one of the 
people. The Supreme Court has told us that those amendments 
"did not destroy the main features of the system." One of the 
most far-reaching was the fourteenth. The fifth had declared 
that " no person shall be deprived of life, liberty, or property 
without due process of law; nor shall private property be taken 
for public use without just compensation." That restraint had 
reference only to Congress, and did not limit the power of any 
State. The Constitution of New York has had, since 1821, a 
similar injunction, and the protection of the rights of individuals 
to liberty and property in New York has always been the duty of 
New York. The Fourteenth Amendment of the Federal Consti- 
tution gave to New Yorkers an additional guaranty that those 
rights of liberty and property shall not be invaded, but yet pro- 
tecting an equality of rights in New York remains, as before, the 
duty of New York. The United States are now bound to take 
care that New York does not deny that equality. When the 
Fourteenth Amendment had been adopted there were men who 
hoped and believed that the former sovereignty of each State in 
the Union was at an end, and that thenceforth the Nation alone 
was to be the only real State. Happily the Supreme Court de- 
stroyed that hope and belief wherever it existed. Only two years 
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ago last January it decided that the relief of the citizens of each 
State from the hurden of " monopoly," and the evils resulting 
from the restraint of trade among such citizens, had by the Con- 
stitution been left with the States, and left with them exclusively, 
subject always to the restriction that, in dealing with even such 
evils, the State could not interfere in disregard of "due process of 
law." The legislature of a State cannot make a monopoly un- 
constitutional by merely declaring that certain acts will con- 
stitute it. The new Amendment did not, said the Court, add 
new rights ; it only provided new guaranties for such right as 
already existed. 

The Fourteenth Amendment, since its adoption by the States, 
has been often invoked at Washington by corporations, com- 
panies, or individuals, complaining of unconstitutional exactions 
under the laws of one of the States, either as taxes, or for services 
rendered, which were, in modern judicial language, " clothed 
with, or affected by, a public use." The tendency of the de- 
cisions has been that the phrase, " due process of law," must have 
judicial application, " under the form and with the machinery 
provided by the wisdom of successive ages for ascertaining the 
truth of a matter in controversy." When, in railway adminis- 
tration, a State has empowered commissioners to establish rates 
(a task not feasible in regard to prices of all articles) and 
a railway has complained of the unreasonableness of a rate, 
and the State Court has adjudged that, under the State law, the 
unreasonableness cannot be investigated, then such State law is 
forbidden by the Fourteenth Amendment, because a deprivation 
of property " without due process of law." The judicial and not 
the legislative power is the final arbiter of the reasonableness of 
prices for services " affected by a public use." 

I have briefly, and very inadequately, sketched in outline one 
part of the system of rights and duties by which, in our country, 
is prevented the arbitrary deprivation of liberty to pursue a law- 
ful calling, acquire property, enjoy and transmit it ; a system by 
which is inhibited the despotic spoliation by a temporary major- 
ity of the property of the minority, the laying of taxes and pecun- 
iary burdens on one portion of the community, greater than are 
proportionally levied upon another ; a system by which every 
lawful contract can be judicially enforced, and by which, at the 
same time, there is reserved to each State the power to make all 
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constitutional laws which, in the opinion of the legislature, will 
promote the public health, secure peace and good order for all 
the people. 

The thirteen words in the Constitution of New York and the 
United States, to which I have already so often alluded, are a 
barrier against legislative, or judicial, invasion of individual right 
to liberty and property. While that barrier exists it cannot be 
evaded unless by Federal laws relating to coinage and currency 
and legal tender which, — taking advantage of the fact that the 
prohibition of the Constitution against enacting any law " im- 
pairing the obligations of contracts," constrains only the separate 
States and not Congress — invade the inviolability of property and 
the security of savings. 

II. 

The antagonist and assailant of our American democracy is 
European Socialism. The word is quite modern, unless 60 years 
make a name old. Collectivism is the more recent term. The 
economic basis of each is much the same. Authors and experts 
do not agree in defining it. They prefer to describe at great 
length and with much qualification rather than define. Perhaps 
they find danger in definition. Dr. Schaffle, an esteemed Ger- 
man writer on economic subjects, declares that " the Alpha and 
the Omega of Socialism is the transformation of private, 
competing capitals into a united collective capital." Quite 
generally do Socialists profess to think that individual in- 
dustrial liberty, the present organization of capital, and cut- 
throat competition will continually breed social, economic, 
and political anarchy, degrade wage-earners, increase idleness 
and vice among the rich, promote cheap and bad workmanship, 
and adulterations of food and drink. 

The ills attributed to the gold standard by the advocates of 
free silver coinage are by Socialists assigned to unrestrained 
competition in production and distribution. As such competi- 
tion between capitalists, between laborers, between labor and 
capital contending with each other for a rightful share of the 
product of both, goes on not only in each country, but between 
countries, it is apparent that schemes such as the Socialists urge 
must, like coinage reform in the sense of bimetallism, be inter- 
national, or they will be in vain. 
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In what year of this century modern Socialism had its birth, 
and in what country, whether England, or France, or Germany, 
is of little consequence. It is not native to our country. It has 
been an importation. Within the last dozen years Germany has 
been the largest exporter to us of the theories on which it rests. 
An American reader of any one of the exhaustive and exhausting 
treatises which European Socialists have written, may say to him- 
self, on laying down the volume, that the political, industrial, 
and social evils which Socialism proposes to remedy in Europe 
have never existed in the United States, and that if England, or 
Prance, or Germany could have had, a century ago, a govern- 
ment by democracy, a written constitution, public schools, secret 
ballot, an elective legislature and executive, an equality of all 
before the law, which the United States then had, European 
Socialism could not have existed to vex the Old World and the 
.New. 

With us, individual freedom, political and industrial, has been 
the rule. On the other side of the ocean, State coercion has been 
the rule. European Socialists tell us that when "protection" 
had been finally defeated in England by the elections of 1852 
and the policy of " unrestricted competition," Cobdenism and 
Manchesterism as they describe it, had been accepted by English- 
men as an accomplished fact, and Mr. Gladstone had become for 
the first time Chancellor of the Exchequer, the Liberal party 
which, when a Whig party, had abolished so many meddling and 
vexatious restraints on individual activity, began to return to 
State coercion, and to pursue a path indicated by Socialism. 

Herbert Spencer, in The Man versus the State, published in 
1884, has described some of the results of those changes, re- 
straining Englishmen in directions where actions were previously 
unchecked, and compelling actions which previously might, or 
might not, be performed as the individual chose. Since that 
date socialistic legislation has been forced on one or the other of 
the ruling parties, and in the direction of using Parliament to re- 
move inequalities which had originated when electoral power 
was in the hands of a class. Such inequality does not exist in 
New York. The European aim, so far as it is discernible, 
seems to be that State employment shall give constant employ- 
ment, and State ownership of property shall give to all a common 
enjoyment of it. Possibly that obvious tendency of legislation in 
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England is having an influence in the United States among those 
who think that England always leads the right way in finance, 
taxation, and industrialism, but they, thus influenced, do not 
always keep it in mind that British conditions are not our condi- 
tions, and that England has political, social, and industrial evils 
yet to be remedied, which we have not and never had. 

As a rule, in our country, always excepting, of course, the 
period of slave labor, employers and workmen have been on an 
equality before the law. The relation has been one of contract, 
not involving criminal punishment for its rupture, as in Eng- 
land, where till within 30 years the magistrate could imprison 
the workman for violation of an agreement to work, but the 
workman could only have a civil suit against the employer. The 
breach of contract of service has in New York always been re- 
garded like the breach of any private contract, as permitting 
only a claim for pecuniary damages, but not an application of 
penal law, excepting in cases of an unlawful conspiracy by work- 
men to injure an employer, or by employer to injure workmen. 

III. 

A protective tariff has been in our country a prevailing excep- 
tion to perfect freedom from government control in industrial 
matters. Taxes laid for protection solely are not in this rela- 
tion to be confounded with taxes levied only for revenue. 

The essence of a protective-tariff tax is payment of a bounty 
to capitalists, under such circumstances that the size of the 
bounty cannot be ascertained by the taxpayer. Under the Mc- 
Kinley tariff law, imported raw sugar was exempt from duty, but 
a bounty of two cents a pound was given to domestic producers 
off sugar and one-half a cent a pound duty was laid on imported 
refined sugar. What portion of the tax on imported refined 
sugar was laid solely for revenue, and what portion to aid, benefit, 
and encourage the sugar " trust " formed in New York in 1887 ? 
Who can and will answer ? The existing tariff lays 40 per cent. 
ad valorem, or about one cent a pound, on raw sugar, but on re- 
fined sugar the rate is one-eighth of a cent a pound, in addition 
to 40 per cent, ad valorem, and an extra one- tenth per cent, on 
refined sugar arriving from countries, especially Germany, giving 
an export bounty, and whose competition the sugar " trust " 
naturally dreaded. Which part of that tax on imported foreign 
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refined sugar was laid to shield the "trust" from the pressure of 
competition ? 

The advocacy of protective tariff taxes has, within the last 
quarter of a century, been potential in creating a "labor ques- 
tion" in our country. Carl Marx exploited his theory of surplus 
value in 1848 ; about that time Kodbertus taught that labor 
is the source and measure of value, and Lasalle, formulating 
" the cruel iron law of wages," employed his eloquent pen 
to defend his thesis that the workman, under then existing con- 
ditions in Prussia, could never rise above the standard of living 
required for his subsistence. He maintained that relief could 
only be had by voluntary associations of workingmen, with capi- 
tal supplied by the State, which should merely reserve to itself 
the right to supervise and examine the books of account and 
finances of the association. But who then anticipated a "labor 
question " in this country ? Why has it come ? Must it not be 
that, beginning with the colossal tariff schedules of 1864, the 
incessant advocacy of "protection" has, — by accustoming capi- 
talists interested in manufactures and their associated working- 
men, to look upon the result of each Congressional and Presi- 
dential contest as the giving or withholding from them a govern- 
ment bounty, — extended its influence over the whole field of labor, 
diminished the importance and necessity of individual enter- 
prise, energy, sagacity, and promoted the Socialistic theories 
that now environ us ? Is not " indiscriminate charity " in the 
street to the unemployed, the underpaid, those unwilling to 
work, now condemned ? If so, then why should Congress lay 
taxes in order to indiscriminately encourage everybody, the 
bnsinesslike and the unbusinesslike, to embark in protected 
manufactures ? It may be said that competition will naturally 
reduce prices, hut what if manufacturers form " trusts " to pre- 
vent the reduction ? 

The laws of New York have not, in any essential particular, 
modified, the Democratic rule of the earliest and latest Constitu- 
tions of the State which have established the legal equality of 
employer and workmen, the sacredness of individual rights, and 
prevented undue meddling therewith. If the Legislature has 
overstepped the limits of the rule, as in the law to prevent the 
manufacture of cigars and preparation of tobacco in tenement 
houses, or the law punishing as a criminal the purchaser of two 
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pounds of coffee under the inducement of a decorated cup and 
saucer as a gift, the judicial power has declared that there was 
not " due process of law." The New York Court of Appeals 
has unanimously given judgments on these and other topics 
which ought to open the eyes of the most Mind Socialist. They 
should lead him to see that Socialism can never prevail in this 
State, unless over the ruins of the system of industrial liberty 
under which New York has lived and prospered.* 

New York, popularly governed under a written constitution, 
has always recognized the fact that as human life can be main- 
tained only by producing, trading, and using the proceeds, there 
should not be by the State restriction of contracts, or failure by 
the State to enforce lawful contracts. Otherwise voluntary co- 
operation among individuals cannot exist. 

New York has confined the crime of conspiracy within fixed 
statutory limits ; has declared that the orderly co-operation in 
order to increase wages of persons employed in any calling is not 
conspiracy ; has enacted that no employer shall compel any per- 
son, in order to obtain work, to agree not to join any labor organ- 
ization ; has made it a crime to wilfully break a contract of 
service with the knowledge that the effort will be to endanger 
human life, injure personal property. All those laws are to pro- 
tect industrial freedom. 

Less than three years ago the people of New York .adopted -a 
revised Constitution. Are they willing to begin now to tear in 
pieces the new creation ? If not, then the control by the State 
of production and distribution can only be under such ordinary 
legislative enactments as the judicial power shall declare are per- 
mitted by that Constitution. Individual liberty, which is the 

* " The constitutional guaranty (due process of law) would be of little worth if 
the Legislature could, without compensation, destroy property, or its value, deprive 
the owner of its use. deny him the right to live in his own house, or to work at any 
lawful trade therein. . . . Under it (the police power) the conduct of an individ- 
ual and the use of property may be regulated so as to interfere to some extent with 
the freedom of the one, and the enjoyment of the other . . . but the power, how- 
ever broad and extensive, is not above the Constitution. . . . Under the mere 
guise of police regulation, personal rights and private property cannot be^nvaded, 
and the determination of the Legislature is not final or conclusive. . . . Such 
legislation may invade one class of rights to-day and another to-morrow, and if it 
can be sanctioned under the Constitution, while far removed in time, we will not be 
far away in practical statesmanship from those ages when government prefects 
supervised the building of houses, the rearing of cattle, the sowing of seed, and the 
reaping of grain and governmental ordinances regulated the movement and labor of 
artisans, the rate of wages, the price of food, the diet and clothing of the people, and 
a large range of other affairs, long since in all civilized lands regarded as outside a 
governmental function. Such governmental interferences disturb the normal 
adjustments of the social fabric and usually derange the delicate and complicated 
machinery of industry and cause a score of ills while attempting the removal of one." 
In Matter of Jacobs, Vol. 98, N. Y. Reports, p. 98. 
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encouragement of individual ability, and creator of the collective 
power of the State, must have the freedom guaranteed by that 
Constitution. The first invasion by Socialism of the rights of in- 
dividuals to property is usually under the guise of taxation as in 
the recent income tax law with its $4,000 exemption. 

IV. 

Ten years ago several sugar refining corporations organized 
under New York laws attempted in New York to combine and 
form a partnership or " trust," but when the effort had been pre- 
sented in due form to the Courts of the State, it was quietly but 
very effectively stamped out. The several corporations, abandon- 
ing New York, re-formed in New Jersey, and the refineries there- 
under that were situated in New York continued production and 
distribution as before. The contrivance condemned by the New 
York Judiciary was an attempt by the share-owners in a number 
of corporations, through agreements among themselves to trans- 
fer to a committee all their certificates of shares, the committee 
taking from each corporation new certificates of shares in the 
name of the committee, and then giving back to the original 
owners certificates issued by the committee according to the 
original shares. The result was that the original owners of all 
the shares in all the corporations empowered the committee to 
control all the corporations for the benefit of the former. 

In 1889 Senator Sherman represented to Congress his opinion 
regarding the evils of such " trusts," and, during the next year, 
was largely iustrumental in securing the enactment of an ineffec- 
tive Federal law making illegal any combination injurious to 
interstate, or international commerce, or trade in any of the terri- 
tories. He fiercely denounced improper combinations of capital to 
monopolize the production and distribution of articles of food 
and enhance the price thereof, and yet in apparent unconscious- 
ness of the inconsistency, he advocated in the same year the 
McKinley tariff. In 1892, when the condemned attempt in 
New York was fresh in the political mind, the Democratic and 
Republican national platforms vigorously denounced «' trusts." 
President Cleveland, in the Address, which in March, 1893, in- 
augurated his second term, and also in his last annual message to 
Congress, reprobated "trusts." Neither the excellent platform 
adopted in 1896 at Indianapolis by the National Democrats, nor 
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platforms adopted in that year by the Republicans, the Populists, 
or the Silverites at St. Louis, men tioned " trusts." The Demo- 
cratic (free silver) party at Chicago was the only one that dis- 
tinctly referred to the " formation of trusts and pools." Presi- 
dent McKinley's inauguration reference to trusts, a few days 
ago, although based, as he said, on Republican party "declara- 
tions in the past," referred by way of justification not to the 
silent Republican platform of 1896, on which he was elected Presi- 
dent, but to the platform of 1892. The very day on which the 
new President condemned trusts, his competitor, Mr. Bryan, vio- 
lently assailed them in a New York morning journal, not only 
because pernicious to industry and enhancing prices, but because 
he fancied " trusts" had been detected in tainting with venality 
the contents of the ballot boxes. 

The most lynx-eyed, penetrating, and piercing political purifier, 
carefully studying the fifth, sixth, and seventh Titles of the New 
York Penal Code, intended to preserve the voting, the legislative 
and the executive integrity of the State, cannot, I think, put 
his finger on an evil not therein provided for, which cannot be 
reached and punished if it exist, and prosecuting officers will 
do their duty. If, however, corporations should be mentioned by 
name, if their franchises should for any offence be taken away, 
let it be so enacted. If it be really true that corporations do 
pay money to a party "boss" to manipulate caucus nomina- 
tions, and an election of candidates for Governor, Senator, 
or Assemblyman, on the understanding that the "boss "will 
persuade such officers, if chosen, to further the improper schemes 
of such corporations, then let practicable amendments of the 
Code be made. But it will be intolerable, if a corporation, or 
partnership, or individual, whose constitutional right to liberty 
and property is assailed by black-mailing efforts at Albany, can 
not employ and pay reputable members of the bar to expose and 
resist before a legislative committee, or the Executive, such an 
assault. What is needed most of all is putting a stop to " jam- 
ming through" legislation without an adequate examination, 
argument, dispute, discussion, and debate. 

The condemnation of " trusts " having been based by Presi- 
dent McKinley on their exclusion of competition, which exclu- 
sion it was said they promoted, it will be illuminating to pause 
for a moment to observe what he officially defined in his in- 
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augural address as the " principle " which his Administration 
will insist upon in laying Federal taxes. Direct taxes, includ- 
ing income taxes, are, " for the most part" to be, he said, 
" avoided in every form." There is not to be needless increase 
of internal federal taxation. Zealous care for " American labor " 
is to control in the arrangement of tariff schedules. Obtaining 
sufficient money to defray government expenditure is to be one ob- 
ject, but the "controlling" objectis to be " ample protection and 
encouragement to the industries and development of our coun- 
try." That implies a shielding of protected manufacturers from 
foreign competition. The " trusts " seek freedom from competi- 
tion. 

Were a single individual to put into sugar-refining business 
capital enough to buy and operate all the refineries, he 
probably could not, under the existing laws of New York, 
be interfered with unless he violated health laws or police 
laws, no matter what quantity of sugar he refined, or 
at what price he held it for sale, or on what terms he 
consigned it to grocers for sale. Why should the law ap- 
plicable to the business be varied if a rich man takes superin- 
tendents, or workmen, or any one else into partnership, or forms 
a perfectly lawful corporation. I am not now commending or 
condemning ; I am only analyzing. The " trust" cannot live in 
New York under our present Civil Code, but why should not a 
corporation be permitted to do what an individual could do if he 
had enough capital? A monopoly is a grant by the State, giv- 
ing control over the supply of an article, or of a service, but a 
corporate franchise granted under the general laws of New York 
is not that. Any three or more persons may form an in- 
dustrial corporation. Anyone may buy its shares if for sale. 
Each share has a vote for directors who can, by a majority 
of the shares, be annually changed. What can be more demo- 
cratic ? A majority of the directors, acting according to law, 
can control the corporation. If the directors do not perform 
their duties properly, it will be the fault of a majority of the share- 
owners if that defect exists longer than a year. The New York 
Penal Code is very searching in punishing corporate mismanage- 
ment as a crime. In 1893 New York forbade a combination 
between a stock corporation and any person to create a " monop- 
oly," or "the unlawful restraint of trade," or to prevent "com- 
VQL. CLXIV.— NO. 48$. 38 
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petition in any necessary of life." What is such "monopoly" or 
such " unlawful restraint," or such " competition," is not in any 
New York statute clearly defined. The definition and its appli- 
cation have, therefore, been left to the judicial power, whenever, 
in a suit, the question shall be presented. The courts can then 
decide when private property, or its employment, has become of 
such public interest, and so affected by the use the public is thus 
compelled to make, as to subject such property to restrictions not 
to be applied to other private property. New York corporate 
franchises are given only in trust, and on the condition that they 
shall not be used to the detriment of the State and its people- 
An Attorney-General is elected every two years, with ample 
powers to present an offending corporation to the courts which 
can takeaway the corporate franchise. A majority of the voters 
of the State can elect a vigilant Attorney-General if they will only 
take the trouble to vote at the primaries and on election day. 

New York has so greatly improved her corporation laws 
and industrial laws that now only competent administration 
is required, unless it be that the example and experience of 
Massachusetts in securing from each industrial corporation 
compliance with the conditions of its charter, and the re- 
quirements of the public, through Commissioners with care- 
fully limited discretionary powers, are worthy of attention, in 
order to best utilize corporate capital and preserve individual 
liberty. 

New York Constitutions of 1846 and 1894 authorized the 
Legislature to alter, or repeal, corporate charters, subject, of 
course, to the rule that the use of such reserved power shall not 
deprive a corporation of its property, or annul its contracts. 
The Democratic State Convention of 1874 declared : "Corpora- 
tions chartered by the State always supervisable by the State in 
the interests of the people." 

The New York Legislature, perceiving that "trusts " in other 
States might by sales in New York imperil healthy competition, 
has enacted very drastic laws of prevention. 

"Competition" is the watchword, and if an Attorney-General 
chosen by popular vote is alert and capable, harmful combinations 
should under existing laws be prevented. Capital is useful to its 
industrial owner when its products are extensively bought and 
consumed. A corporation will naturally keep its selling price 
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so low as not to tempt into the field a new competitor with new 
capital, new energy, and new prices. We live nnder a govern- 
ment by public opinion and the ballot boxes, and it will make 
extremely difficult in New York an arbitrary manipulation of 
industrial affairs bv organized capital, even if it were possible to 
combine it for the effort. Capital in New York cannot be united 
as a voting force, unless its spoliation shall be attempted by a 
political party. 

The report just now made in Albany by the Legislative Com- 
mittee, of which Mr. Lexow was chairman, will be disappointing 
to New York producers and distributors of merchandise, to ex- 
perts in social science, politicians, and thinking men of all classes. 
It fails to bring forth the truth that the demand for large capital, 
for completeness and economy of administration, is now so exact- 
ing that churches, libraries, colleges, and schools, and even social 
clubs, are beginning to feel the necessity of combination and con- 
solidation. It omits, even although all the power of a legislative 
committee was in the hand of Mr. Lexow, to explain what New 
York wishes to know, the variation of prices of articles produced 
by " trusts," before and after their formation in 1887, before and 
after their dissolution in 1890 and 1891, and to give an accurate 
chart of prices each month of the years since 1883, including the 
influence of tariff laws and business depressions. It stigmatizes 
the natural reticence of witnesses who were agents of corpora- 
tions under New Jersey laws in response to questions intended to 
convict the witnesses of crime. It confesses in one part of the 
report that " we cannot suggest at this time a remedy," and yet 
in another part suggests the remedy proposed by the Socialistic 
advocates of a Federal income tax, which is amendment of the 
Constitution, or a change of opinions on the Supreme bench. When 
it alludes to " monopoly," it does not refer to its ancient 
meaning in statutes, which is an exclusive right, or franchise, 
granted by the State. It does not define, or even describe, in 
terms appreciable and capable of practical application, which 
combinations of capital, conducted by New York corpora- 
tions, it condemns. It declares that " the present agitation" 
grows out of hostility to a word which is " trusts," and 
then defines "trusts" as doing absurdly "unnatural" things, 
which very things New York has already, by existing laws, 



500 THE NORTH AMERICAN REVIEW. 

made unlawful. It proposes a new law giving to the At- 
torney-General a power which brings to mind that twenty 
years and more ago the House of Representatives at Wash- 
ington prosecuted an inquiry into a real estate "pool," in 
which Jay Cook & Co., debtors to the government, were 
concerned, and that Kilburn, a member of the "pool," sum- 
moned as a witness by a House Committee, refused to pro- 
duce books and papers, and answer questions. By order of the 
House he was imprisoned. He sued the Sergeant-at-arms and 
the Committee. The case went to the Supreme Court, which 
unanimously adjudged that the House had not the power to in- 
vestigate private affairs; that it had not judicial power ; that in- 
vestigating the real estate " pool," was the business of a Court, 
with which the House had no right to meddle, nor had it the 
right to order the arrest of Kilburn. The draughtsmen of the one 
piece of remedial legislation originally reported by the Lexow 
Committee have attempted to empower the New York Executive 
to constrain any person, by fear of imprisonment, to reveal 
to the Attorney-General evidence to convict of a crime, and 
have also endeavored to avoid the difficulties in the Kilburn 
case by associating with an executive officer a judicial officer 
bereft of all judicial discretion, thus trying to make an in- 
vestigation seem to be judicial in law* when it is executive 
in fact. A straightforward way would be to ask a Grand Jury 
to investigate and indict an individual, and the Attorney- 
General to proceed in Court against a corporation, entering into 
forbidden combinations to prevent competition, etc. Whether or 
not the individual, or the corportion, has violated the law, is 
certainly a judicial question. Since the adoption of the Four- 
teenth Amendment, our New York Legislature, when it thinks of 
invading one's liberty, or property, has to count with the Su- 
preme Court at Washington. There is a suspicion of a partisan 
purpose in Mr. Lexow's proposed remedy which any mere 
" worker " in politics can readily discern. 

Amidst the profusion of well-rounded sentences in the re- 
port, it is not easy to discover the opinion of the Committee on 
the main question submitted to it by the Legislature, but it is 
fair to infer from the report that the Committee concede the 
right of New Yorkers to form industrial partnerships and 
companies, to decide what shall be the quantity of production 
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and if it be not "affected by a public use," the price 
of the product, and that New York can not deprive them, 
under the existing Constitution, of that liberty, but yet 
the Committee seem to believe that the existence of the right de- 
pends on its magnitude. Indeed the Committee affirm that a 
corporation cannot", in the opinion of the Committee, have the 
liberty to produce eighty per cent, ofthe refined sugar consumed 
in the country. The right to property depends, they seem to 
to fancy, on the size of the property, and freedom of contract on 
the magnitude of the contract. The major premises of the reason- 
ing of the Republican legislative report are something like this ; 
if the intelligence, energy, and savings of A interpose, in com- 
petition, a barrier against the success of B, on account of his 
stupidity, indolence, and waste, then the Constitution of New 
York and the United States should be so amended as to protect 
B from A, and give to B that which Socialists never weary of 
describing as an '''equal opportunity." 

VI. 

Even if New York shall not, in a Socialistic sense, enter new 
spheres of action, as it is urged to do by Socialists, there 
will be needed better administration in the city and State. The 
division line between politics and administration cannot be easily 
drawn in theory, but it exists in practice. Insisting that ad- 
ministrative questions are not political questions gives little as- 
sistance. Public opinion makes majorities, and they rule under 
the restraint of our fundamental law. A State Commission 
intelligent enough to interpret that public opinion, as well as 
the law, to directors of industrial corporations, ought to be as 
useful in New York as it seems to be in Massachusetts. 

It is often said that a democracy is not favorable for the 
highest work in administration, and that defective administra- 
tion is the price we pay, and must continue to pay, for individual 
liberty, and yet in the affairs of organized capital in our country 
are to be seen the best types of administration. Why can it not 
be had in organized State and city governments ? Is it exclu- 
sively a foreign art,, a foreign science, a foreign faculty ? We have 
to reconcile democracy and bureaucracy. We cannot get along 
with administration dislocated from the people and not respon- 
sible to public opinion. Under the head of administration may 
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be classified good bookkeeping by corporations, a uniform system 
for exhibiting capital, number of shares, gross earnings, operating 
expenses, fixed charges, taxes, debts, and net income applicable 
to dividends. Those things New York can require of all corpora- 
tions organized and doing business in its jurisdiction as is now 
required of its railway corporations, and most valuable, if made 
public, would the fact be not only to the actual share-owners, but 
to those seeking safe investments. Conferring power on corpora- 
tions is politics, but supervising and enforcing systematic and 
proper supervision of the power when conferred is administration. 
The rate, sum, and method of taxation is politics, but assessing 
and collecting taxes under the law is administration. The selec- 
tion of the higher grade of administrative officers is politics, and 
the selection must, so long as we have government by party 
recognized in Federal and State laws, as notably and unfortunately 
in the case of our New York Police Commissioners, be made by 
the Executive after due consideration of public opinion. We 
must and will have a government of laws, but we also need a 
government by men who will be responsive to public opinion. 
Administration should be a public-spirited instrument of just 
government, and nowhere is it more needed than now in cor- 
porations, municipal as well as private. 

May noc New York rest awhile from meddling legisla- 
tion, regarding either capital or labor, excepting so far as may 
be needed to adequately execute the laws we have ? Such ab- 
stinence in law-making and such presence of capable law- 
administering should give the coup de grace to Socialism. 

Perky Belmont. 



